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Section 16(2) appointments and liability that comes with this appointment

It would appear when considering the amount of inquiries we receive that there is quite a bit of uncertainty and some confusion in workplaces with regards to the legal appointments as per the requirements of the Occupational Health and Safety Act, 1993. Most of the inquiries we receive deals with the appointment of Section 16(2) appointees. 

Section 16 of the Occupational Health and Safety Act, 1993 (OHSA) states that the Chief Executive Officer (CEO) of a company will always be held liable should an incident have occurred where non compliance could be proven or in the event of the Department of Labour being unhappy with the action on the part of the employer. This in effect means that a CEO who has his/her office in Johannesburg could be held liable for an incident that happened at the Cape Town branches of the company irrespective of how involved he / she  is in the running of this branch or how often he visits this branch. The intention with this Section is to ensure that CEO manages health and safety in the same way as any other responsibilities imposed on them such as finances, personnel or production.

Section 16(2) however gives the CEO the right to assign duties to other persons in his employ. The following important issues should be remembered when the CEO assigns duties:

1. Assigning duties to others as per Section 16(2) is not a must but rather a discretionary power given to the CEO. It should therefore rather be viewed as one of the tools that the CEO can use to create structures in the workplace which could later be used by him/her to prove that he/she took reasonable action in ensuring that the requirements of the OHSA are being complied with; 

2. Section 16 clearly states that the liability remains with the CEO. The Section also stays clear from using the word delegate but rather allows for the CEO to assign duties. This was done as the Department of Labour experienced problems in court with old legislation, which allowed for the delegation of duties. In legal terms there is more than one type of delegation. It would for instance be possible for a CEO to delegate all his/her duties and liabilities. Prior to 1993 when the legislation still referred to delegation of duties the Department of Labour ended up debating the whole issue of delegation in court as many CEO went to court and claimed that they delegated duties and liabilities to some of their employees and should therefore not be held liable. Many CEO’s got away with this argument, which resulted in the Department of Labour having to take employees to court who in many instances were not given the financial means or knowledge to perform their duties properly;

3. It is clear from the above that the intention with Section 16 was for the CEO to establish systems within his/her organization, which will assist him/her in ensuring that his/her company complies with the OHSA. It would therefore be advisable for CEO to appoint managers as 16(2) appointees even though the liability remains with the CEO. In most cases this appointment makes the appointees more aware of their health and safety responsibilities and assist the CEO in getting better co-operation with regards to health and safety issues; 

4. Nothing prevents the Section 16(2) appointee to re-assign duties to staff members under his/her control. This assignment will not be done under Section 16(2) but will be regarded as normal assignment of duties similar to duties pertaining to production or tasks normally performed by the employee. The idea being that health and safety is everybody’s responsibility; and

5. No limit is placed on the number of staff members who may be assigned duties under Section 16(2). The CEO would therefore be able to appoint any person he/she feels necessary as a Section 16(2) appointee.     

It is clear from the contents of Section 16 that the Department of Labour wants to hold the CEO liable, as they know that he/she will kick butt and possibly implement systems to prevent a recurrence. The Department of Labour will in most probability not achieve the same result or generate the same waves in the organization should they have held an employee liable. The requirements of Section 16 however does not mean that only the CEO will be held liable for contraventions of the OHSA. The OHSA contains some other requirements, which states that any employee could be held liable. These legal requirements will be discussed in future Safety Thoughts.

Enjoy your weekend
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