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Can an employee sue his / her employer due to injuries or diseases suffered at work?
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Section 35 of the Compensation for Occupational Injuries and diseases Act (COIDA) states: “No action shall lie by an employee or any dependant of an employee for the recovery of damages in respect of any occupational injury or disease resulting in the disablement or death of such employee against such employee’s employer, and no liability for compensation on the part of such employer shall arise, save under the provisions of this Act in respect of such disablement or death”. This section in effect states that an employee may not institute a civil case against his / her employer as the Compensation Fund will take over all liability should the case be accepted by them. The COID Act goes further in prescribing the process to be followed should the injured party feel that the negligent action on the part of the employer resulted in his / her incident or illness suffered. The injured party has the right to claim extra compensation from the Compensation Fund should he / she be able to proof negligence on the part of the employer.  These provisions of the COID Act have for many years prevented employees from instituting civil claims against their employers. 

The Pretoria High Court is currently hearing a case, which may change this and result in employees in future being able to claim civilly from their employers. Mr. Jacobus Barnard brought a case against his previous employer Highveld Steel and Vanadium. The case is still being heard by the High Court and information about the case is therefore limited.  The following information was however reported on in the media. 

Mr. Barnard worked for Highveld Steel and Vanadium as an operator during the period 1970 – 1994. He currently suffers from pleural fibrosis of the lungs and also suffers from asbestos related lung problems. He is seeking damage to the amount of more than 1,5 million rand as he claims the company failed to:

1. Provide a safe and healthy working environment;

2. Provide him with air which was free from harmful dust and substances;

3. Provide him with sufficient PPE;

4. Subject all their employees to regular medical testing; and

5. Conduct test (air monitoring) to determine exposure levels in the workplace.

What is interesting about the case is the fact that Highveld Steel and Vanadium who is defending the case chose not to dispute Barnard’s right to compensation but rather decided to challenge the merits of his claim.  The merit of Mr. Barnard’s case will mainly resolve around the issue of duty to care as the company claims that they only had to comply with legislation applicable at the time of Mr. Barnard’s employment.  The first health related Regulation promulgated under the Occupational Health and Safety Act, 1993 was only promulgated in 1987 and the argument could therefore be that the employer had no legal duty to take action over and above the legal requirement at the time of employment. It would be interesting to follow the case and study the final court ruling, as this case may just as well be the one that will open a floodgate of claims against employers should Mr. Barnard be successful in his case against Highveld Steel and Vanadium.  

It should however be remembered that the Occupational Health and Safety Act, 1993 and previous Occupational Health and Safety legislation states or stated that employers must implement reasonable practicable action to protect employees. The Act prescribes that the state of knowledge reasonable available concerning the hazard or risk and of any means of removing or mitigating the hazard or risk would be one of the four important factors to be considered when determining whether or not reasonable action was taken. This provision could mean that employers are expected to implement measures to protect the employees should they know about the dangers posed by the chemical substances used, irrespective of whether these measures are prescribed by legislation. Even before 1930 it was common knowledge that asbestos causes certain lung diseases. It could therefore reasonably be expected that employers who were in the business of using raw asbestos after 1930 should have known about the dangers posed by the asbestos and should therefore have implemented measures to protect their employees irrespective of the fact that the first Asbestos Regulations were only promulgated in 1987.    
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