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Safety Thought - 25 June 2004

May an employee be allowed to work until the date on which she gives birth?

Compiled by : rudelle@safenetafrica.co.za
In the Safety Thought of the 21st of May 2004 we reported on the case where a Newcastle Company Director was found guilty for contravening Sections of the Occupational Health and Safety Act. The charges brought against Mr. Yang resulted from an incident where an employee prematurely went into Labour while on night shift. All the factory doors were locked resulting in the emergency services not being able to gain access to the factory resulting in the death of both babies shortly after birth.   

We received quite a few inquiries after sending out this Safety Thought and probably the most common question asked was, “May an employee be allowed to work until the date on which she gives birth”? The answer to this question can be found in the Basic Conditions of Employment Act (BCEA). At this point it must be noted that some employers may fall under a Bargaining Council Main Agreement, which may contain different requirements to those in the BCEA. The BCEA does not give a clear answer to this question but states that an employee may start her maternity leave:

1. Any time from four weeks prior to the projected date of birth; or

2. On a date on which a medical practitioner certified her unfit for work due to her continuous employment posing a hazard to her health or that of her unborn child. 

Although not specifically answering the question these requirements implies that the employee may work until the last day of her pregnancy unless certified unfit by a medical practitioner. The BCEA also requires that an employee may not return to work within 6 weeks after giving birth unless the employee was certified fit by a medical practitioner. These provisions mainly attempts to guarantee the employees right to maternity leave. It also prevents employees from abusing this right in that a healthy employee will not be able to take three months maternity leave prior to the birth of the child and the remaining month after the birth.

More importantly though are the requirements stated in:

1. Section 26 of the BCEA; and

2. The Code of Good Practice on the protection of employees during pregnancy and after the birth of a child, which was published with the BCEA. The Code of Good Practice has not been incorporated in the BCEA and the requirements of this code are therefore not legal requirements. It is however widely accepted that the employers actions will be measured against the provisions / requirements of this code in the event of a dispute or other occurrence. 

The following are some of the more important requirements as per Section 26 and the Code of Good Practice:

1. Employers may not require of pregnant employees or an employee who is nursing a child to perform work that will be hazardous to her health or the health of the child. A typical example of such a hazardous workplace will be a workplace where the pregnant employee is required to use a chemical substances which may affect the development of the unborn child;

2. Alternative employment should be provided to the employee should it be found that her normal task poses certain dangers to her or her child’s health. The employees conditions of employment may however not be changed;

3. The Code of Good Practice states that the employer must:

a. Identify, record and regularly review potential risk to pregnant or breastfeeding employees that may be present in the workplace. The Code of Good Practice also contains a list of possible physical, ergonomic, chemical and biological hazards. This duty will require of the employer to conduct regular hazard identification and risk assessments to ensure compliance;

b. Where possible the employer must implement precautionary measures to reduce the risk to which pregnant or breast-feeding employees are exposed to. Alternative employment should be provided to the employee should the employer be unable to reduce the risk to an acceptable level;

c. Employees should be encouraged to report pregnancies as soon as possible and the employer should keep record of all such notifications received.

d. After being notified the employees situation in the workplace should be evaluated and the evaluation should at least include an examination of the:

i. Physical condition of the employee by a medical practitioner;

ii. Workplace policies and practices; and

iii. Hazards and dangers present in the workplace.

e. Employees should be informed and be trained on the dangers and hazards present in the workplace; 

f. Employees who still breast feed should be allowed two rest periods of 30 minutes each per day to allow these employees to express milk. This provision only applies for the first 6 months after the birth of the child.

Enjoy your weekend
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