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SafeNet Thought for the Day

26 November 2004
Can an employee be prosecuted under the Occupational Health and Safety Act 

In the Safety Thought of the 12th of November 2004 we discussed the responsibilities of the Chief Executive Officer (CEO) as per the requirements of Section 16 of the Occupational Health and Safety Act (OHSA). It was mentioned that the relevant Section states that the CEO of a company will always be held liable no matter who contravened the OHSA. 

In practice the CEO is however not always held liable and it is quite common to find that normal employees are prosecuted for contravening Health and Safety Legislation. This is mainly due to the provisions of Section 37(3) which states: “Whenever any employee or mandatary of any employer or user does or omits to do an act which it would be an offence in terms of this Act for the employer or any such user to do or omit to do, he shall be liable to be convicted and sentenced in respect thereof as if he were the employer or user”. 

In simple terms this section can be explained with the following examples:

1. It would be an offence under the OHSA for the employer to require of employees to perform work, which may endanger their health and safety. A typical example will be where the employee is provided with an unsafe machine. Should the CEO have provided the necessary safety devices or machine guards but the supervisor allowed employees to remove the machine guards then it would be an offence on the part of the supervisor. In accordance with the above provision the supervisor can then be prosecuted as if he or she is the CEO; and

2. The CEO provided hearing protectors to all staff employed in the noise zone. The supervisor however holds the view that employees must look after their own safety and he / she is sick and tired of telling staff to wear their hearing protectors. The supervisor then in effect connived with the employee and could therefore be held liable in his / her personal capacity as if he or she is the CEO. The CEO could also be held liable should the Department of Labour (DOL) be able to prove that the CEO knew and allowed this practice.

A typical example where the Department of Labour applied this principle is during the investigation into the collapse of the Injaka Bridge in which 14 people died and another 12 sustained injuries. The incident happened in July 1998 and the investigation report, which was published on the DOL website, stated that three (3) CEO’s and two (2) employees should be held liable for the incident. The report recommended that:

1. Three companies be prosecuted as represented by the CEO’s. This in effect means that the respective CEO will only act as the mouthpiece for his company and will not necessarily be held liable in his personal capacity; 

2. Unlike the CEO’s, the report recommends that two employees be prosecuted in their personal capacity. This in effect means that the DOL believed that these two people possibly had the necessary knowledge, experience and means to prevent the incident and therefore should have taken better care. Being prosecuted in their personal capacity could also mean that their employers have no responsibilities towards them. This will in all probability result in huge financial losses on their part due to the fact that they had to appoint legal teams. It should also be remembered that the OHSA is criminal legislation which could result in a criminal record should a person be found guilty of contravening the provisions of the OHSA or the incorporated Regulations.

It is clear when reading the OHSA that there are no guarantees and all employees would be wise to take reasonable care not only for themselves but also towards others. This should apply irrespective of your position in the organisation or the fact that you do or don’t supervise others.

Enjoy your weekend
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