Safety Thought - 12 March 2004

The right to refuse to perform dangerous work

Compiled : Fanie@safenetafrica.co.za
Common questions asked by employees and employers are:

1. Can an employee refuse to perform work that he / she may regard as being dangerous; and

2. Will the employee be protected by the legislation should the employer decide to take disciplinary action against him / her after such refusal. 

Unlike the Mine Health and Safety Act (MHSA) the Occupational Health and Safety Act (OHSA) does not give clear guidelines in this regard. Under the duties imposed on employees in Section 14 of the OHSA it is however stated that the employee may not refuse to comply with a lawful instruction. By implication this means that an employee will not have to comply with an unlawful instructions. The employee will therefore have the right to refuse to perform work, which requires the use of a machine that has not been fitted with the necessary guards as per the legal requirement. In accordance with the relevant legislation the employer’s first duty is to provide an employee with a workplace and machinery that is safe and in compliance with the provisions of the legislation.

The problem will however still exist where the employee feels that the workplace is unsafe whereas the supervisor or employer feels that sufficient measures have been implemented to ensure the safety of employees. It should also be remembered that certain dangers might be unacceptable to some but acceptable to others.  I regard working on live electrical equipment or equipment that can become electrically alive as dangerous but a well-trained person who will use the right tools and personal protective equipment will regard the risk associated with this type of work as an acceptable risk.  It may also be that the action on the part of any one of the parties to the dispute is unreasonable in that the employer does not want to spend the money to render the machine safe or the employee may refuse to do the work due to him or her harboring other grievances towards the employer or a members of the management team.

The Mine Health and Safety Act gives very clear guidelines on how these situations should be dealt with. Even though the Mine Health and Safety Act may not apply to most workplaces it may be wise to consider and even agree on a formal process to be followed when faced with a situation as mentioned above. In accordance with the Mine Health and Safety Act every employee has the right to leave a dangerous workplace. The Act then prescribes the following procedure to be followed:

1. The Health and Safety Representative and Health and Safety Committee must be informed of the situation and be consulted with on the matter;

2. Collectively the Management of the organization and the Health and Safety Representative and Health and Safety Committee must find a solution to the problem and resolve the issue; and

3. The person who refused to perform the specific task must also be assigned to a suitable alternative work activity until such time that the required action has been decided on and has been implemented.

Enjoy your weekend

The SafeNet team

SafeNet (Africa) Tel: (021) 946 1261

 Fax: (021) 946 1260

e-mail: admin@safenetafrica.co.za
Website:
http://www.safenetafrica.co.za

PAGE  
1

