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Today’s safety thought is about a topic that is regularly raised by employers in particular, and that is, “what if we do everything in our power to make the working environment safe and free from health risks for our employees and they still do not adhere and get injured?”

The answer to those employers that have, as far as is reasonably practicable, tried their utmost best to provide this working environment is “yes”, an employee will then have to take personal responsibility for his /her own actions.  

Section 14 of the Occupational Health and Safety Act, 1993 (Act 85 of 1993), stipulates that employees shall take reasonable care for their own health and safety, and that they must obey the health and safety rules and procedures laid down by the employer. 

What are the consequences for the employees in this regard?

First of all the employee will have to deal with the internal disciplinary procedures of the company, and in particular the employer will make use of Section 14 of the OHSAct, 1993, to assist the him / her in this process.

The second issue is all about compensation. As you all know by now, Section 22 of the Compensation for Occupational Injuries and Diseases Act, 1993, stipulates that every employee has the right to compensation if injured or became ill at the workplace. There is, however, a proviso in this particular section of the Act, which stipulates that, if an accident is attributable to the serious and wilful misconduct of the employee, no compensation shall be payable in terms of this Act, unless—


(i)
the accident results in serious disablement; or

(ii) the employee dies in consequence thereof leaving a dependant wholly financially dependent upon him.

WHAT CONSTITUTES SERIOUS AND WILFUL MISCONDUCT?

“serious and wilful misconduct” means—

(a)
being under the influence of intoxicating liquor or a drug having a narcotic effect;

(b)
a contravention of any law for the protection or the health of employees or for the prevention of accidents, if such contravention was committed wilfully or with a reckless disregard of the provisions of such law; or

(c)
any other act or omission which the Director-General, having regard to all the circumstances, considers to be serious and wilful misconduct;

From an employers point of view it is important that the following be done in this regard, viz.

· Inform your employees about the negative implications that could occur if their accident is to be classified under serious and wilful misconduct by the Compensation Commissioner;

· Make it know to them that their health and safety is of utmost importance and that they must look after themselves;

· Have proper health and safety management systems in place to ensure that health and safety policies and procedures are implemented and maintained; and 

· Make sure that supervisors do what is expected of them in terms of Section 8(2)(i) of the OHSAct, 1993, and that is to “supervise” the employees in their areas of responsibility.

We must all realise that we all have an individual responsibility to look after our own well-being at work. 
Enjoy your weekend
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“ Incidents should not be regarded as fate, they are caused. Lets all try and prevent them”
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